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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 3rd day of June, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11791
V.

CARL DEAN ADAMS,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent, appearing pro se, has appeal ed fromthe oral
initial decision of Admnistrative Law Judge Wlliam R Millins,
i ssued on Septenber 4, 1991, follow ng an evidentiary hearing.?
The | aw judge affirnmed an order of the Adm nistrator suspending
respondent’'s mechanic certificate for 30 days. W deny the

appeal .

The initial decision, an excerpt fromthe hearing
transcript, is attached.
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The Adm ni strator charged respondent with violating 14
C.F.R 65.81(a).? The Administrator's chief w tness, an FAA
i nspector, offered the | ogbook of Cessna N55349, which contai ned,
as part of a maintenance and inspection entry signed by
respondent and dated Septenber 3, 1990, the entry: "replaced nag
conpass diaphra[glm" Tr. at 9-10, 15-16, Exhibit A-1.° The FAA
i nspector further testified that respondent admtted doing so.
Tr. at 10-11. The record is unrebutted that respondent is
prohi bi ted, under the Federal Aviation Regulations, from
repairing this instrument. |f he had taken the conpass to a
certificated facility, the |l og should have showed he renoved and
reinstalled the conpass after repair by the named facility. That
facility would al so provide docunentation for the repair, such as
a yellowtag for a repaired (or new) conpass. Tr. at 18-19, 22.

Respondent did not testify. Respondent's former part-tine
enpl oyee testified to her recollection that he renpved the
conpass and told her he had to take it to Houston to have it
repai red. Respondent introduced two docunents: a letter froma
conpany in Houston (Aviall) recounting respondent's August 30,

1990 effort to purchase a conpass (Exhibit R-1); and a notarized

’Secti on 65.81(a) provides: "A certificated mechanic may
perform or supervise the maintenance, preventive mai ntenance or
alteration of an aircraft or appliance, or a part thereof, for
which he is rated (but excluding major repairs to, and major
alterations of, propellers, and any repair to, or alteration of,
instrunments) . . . ". (Enphasis added.)

]In cross-exam ning the FAA inspector, respondent suggested
that the statement in the log did not support a finding that he
made the repair, only that it was nade.
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statenent froma Mnette Mathews that on August 30, 1990, a
rebuilt magnetic airpath conpass was bought for an aircraft in
Center, TX (Exhibit R2).*
After listening to all the evidence, nuch of which, as seen,

was conflicting, the | aw judge concluded that "it seens nore
probably true than not true to ne that you repl aced the
di aphragm . .". Tr. at 39. The |aw judge noted weaknesses in
respondent's evidence. Tr. at 37-8 (e.g., R-2 does not even say
that it was M. Adans who purchased a conpass). The |aw judge
al so recogni zed that, had respondent had the conpass repaired,
the | ogbook could easily have reflected that fact, rather than
suggesting that respondent perforned the repair. |d. at 38.

On appeal, respondent chall enges the | aw judge's factual
conclusions.®> As we have said on nunerous occasions, resolution
of credibility issues, such as are before us here, unless nmade in

an arbitrary or capricious manner, is within the exclusive

province of the law judge. Admnistrator v. Smth, 5 NTSB 1560,

‘Ms. Mathews is not identified in the record. The
Adm nistrator's Exhibit A-2 includes the August accounts
recei vabl e of Texas Aircraft Instrunents, the conmpany to whom
Aviall referred respondent in his search for a conpass. The
accounts show no sale or repair for respondent.

®The Adninistrator has noved to strike a considerable
portion of respondent's brief on the grounds it is new evidence.
We grant the notion. Part of respondent's brief itself is
testinmony that respondent chose not to offer at the hearing; he
may not testify now. The attachnments to the brief are notarized
statenents, al so new evidence not properly before us on appeal.

Even were we to consider this new material, it offers no
basis to overturn the law judge's credibility analysis, and
respondent has still failed to offer docunentary evi dence that

woul d prove his claimthat soneone el se repaired the conpass.
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1563 (1987), and cases cited there. And, respondent’'s claimthat
much of the Adm nistrator's evidence (such as the inspector's
recitation of his conversation with respondent) is hearsay that
shoul d not be considered is inconsistent with our |ong-standing

¢ and does not warrant reversal.

pr ecedent,
Moreover, the fact that there may have been no operational

problenms with the conpass has no rel evance to whet her respondent

unlawful ly performed repair on it, nor does the alleged

usel essness of suspendi ng respondent’'s certificate warrant

reversal of the initial decision. Admnistrator v. Mhuned, NTSB

EA- 2834 (1988) at p. 11, and cases cited there (consideration of
the inpact of the sanction on the individual is directly contrary
to established precedent; "the Board believes there is deterrent
val ue when sanctions are inposed even for unintentional

vi ol ations").

°See, e.g., Administrator v. Howell, 1 NTSB 943, 944 at n.
10 (1970) ("[H earsay evidence 1s admssible in adm nistrative
proceedings, with its hearsay quality bearing only on the wei ght
to be accorded such evidence.")




ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The Adm nistrator's notion to strike is granted;
2. Respondent' s appeal is denied; and
3. The 30-day suspension of respondent's nechanic certificate

shal | begin 30 days fromthe date of service of this order.’

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

'For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



